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Basic Introduction to the Safeguards 
 
Introduction  
The Mental Capacity Act 2005 provides a framework for making decisions on behalf of 
people who don’t have the mental capacity to do so for themselves. The Deprivation of 
Liberty Safeguards is a new provision in the act that will be implemented in April 2009.  
 
Background  
The Deprivation of Liberty Safeguards were introduced following the Bournewood 
judgement made in October 2004 by the European Court of Human Rights. This case 
involved a man with severe learning disability and autism (H), H had lived in Bournewood 
Hospital for 30 years before leaving to live with carers. Following an incident of self-harm 
at a day centre he was re-admitted to Bournewood. This was challenged through the 
courts, going all the way to the European Court, where it was judged to have been 
unlawful to deprive him of his liberty in this way without safeguards. The new safeguards 
are an attempt to address this.  
 
Who is covered?  
The safeguards apply to people in England and Wales who lack capacity to consent to the 
arrangements made for their care or treatment, but for whom receiving care or 
treatment in circumstances that amount to a deprivation of liberty may be necessary to 
protect them from harm and appears to be in their best interests. A large number of 
these people will be those with significant learning disabilities, or older people who have 
dementia or some similar disability, but they can also include those who have certain 
other neurological conditions (for example as a result of a brain injury).  
 
The safeguards apply to people over 18 years in care home and hospital settings.  
 
What is the aim of the safeguards?  
The aim of the safeguards is to:  
 make sure people can be given the care they need in the least restrictive regimes  
 prevent arbitrary decisions that deprive vulnerable people of their liberty  
 provide safeguards for vulnerable people  
 provide the rights of challenge against unlawful detention.  
 
 

                                                                      



 

What is and isn’t deprivation of liberty?  
There may be some confusion over what is a deprivation of liberty and what is a 
restriction. The safeguards don’t stop the use of reasonable restraint or suggest that 
simply using a locked door or a key pad to keep people safe would automatically 
amount to deprivation of liberty. However there are a number of common indicators 
for deprivation of liberty: 
  
 Choice and control – unnecessary restrictions within the care home and 

unnecessary control from staff  
 The outside world - people not able to keep contact with friends, relatives and 

carers  
 Restraint (including medical restraint) - unreasonable or disproportionate use of 

restraint.  
 
What if it is in someone’s best interest to deprive them of their liberty?  
There are some occasions when a person may need to be deprived of their liberty. To 
make sure this only happens when there are no other alternatives care homes will 
need to apply to Kirklees Adult Services. Kirklees will make sure that a full 
assessment is done. These assessments will be carried out by Best Interest 
Assessors (these will be Senior Social Workers in Access and Assessment).  
 
Kirklees will let the Care Home know if the application is approved or declined within 
7 days for urgent cases and 21 days for standard cases although temporary 
transitional arrangements for April 09 extend these timeframes for the first month of 
implementation. If the application is approved a time period will be put in place when 
the situation should be reviewed.  
 
If authorised, a person independent of the care home will be appointed to support the 
resident and identify if any changes in circumstances might trigger a review or an 
appeal. This is called a Relevant Person’s Representative.  
 
Where do I go for more information?  
We will keep you informed through the intranet and future newsletters. You can find 
out more about the Deprivation of Liberty Safeguards on the Department of Health 
Website at 
http://www.dh.gov.uk/en/SocialCare/Deliveringadultsocialcare/MentalCapacity/Ment
alCapacityActDeprivationofLibertySafeguards/index.htm 
 
 
 

                                                                      



 

                                                                     

For more information 
For information on health and social care please contact your local Gateway to 
care on 01484 414933, NHS Kirklees PALS Service on 01484 466172. 
 
Information in other formats 
Kirklees Adult Services is committed to ensuring that its communication is clear, 
plain and available for everyone. This information can be made available in 
languages other than English. It can also be made available in large print, 
audio CD, audiotape and Braille by telephoning 01484 225274. 
 
 
 

 
 
 
 


